Dostoevsky's Crime and Punishment is of more than average in terest to lawyers.1 The title perhaps says it all in terms of content. The chief protagonist , the murderer Raskolnikov, is a law student on a break from his studies. And the pursuer of the murderer is a lawyer, an exami ning magistrate. But the more subtle and more important le gal aspects of Crime and Punishment concern the time period in Russian legal history in which the novel was written and is set. The 18 6 0s in Russia were a time of tremendous legal change. 2 Among other things, an 18 6 1 decree emancipated the serfs and monumental reform of the court system took place in 1864 .
Dostoevsky was not a lawyer, nor did he have any formal legal training. Still , law played a major role in his life. Dostoevsky spent a great deal of time watching trials and had contact with some of the greatest lawyers of his time.3 Whether from some innate fascination with the human condition as revealed in criminal cases or from his own personal run-ins with the law, the real cases of his day inspired 3. Anatolii Fedorovich Koni, procurator, defense lawyer and later judge, and perhaps the most famous lawyer in all of Russian history, was one with whom he had a positive rela tionship. See infra text at notes 41, 55; V.1. SMOLIARCHUK, A.F. KONI AND HIS CONTEMPORARIES 160-66 (1990) . Vladimir Spasovich, a brilliant law teacher and defense lawyer, but somewhat less noted than Koni, would be vilified by Dostoevski in the 1870s for his defense in some of the more important jury trials of the day. See Harriet Murav, Legal Fiction in Dostoevsky's Diary of a Writer, 1 DOSTOEVSKY STUDIES 155 (1993).
experience in Siberia threw Dostoevsky together for several years wit h a wide variety of ordinary and political offenders. This experience un doubtedly informed him well and piqued his curiosity about the nature of both crime and its punishment.
·
Following his return to St. Petersburg in 18 59 , Dostoevsky showed continued interest in the law. He followed closely the important 18 64 legal reforms of Nicholas I's successor, Alexander II. Later in his ca reer, as those legal reforms played out , his monthly jou rnal , begun in 18 75 , The Diary of a Writer, devot ed around a third of its coverage to issues of law. 10 Much of its content set out Dostoevsky's observations and rather strong opinions about prominent trials of the day. In a case of life imitating art , in one jury case on retrial following appellate re versal of a conviction that Dostoevsky had bitterly criticized, Do stoevsky attended the retrial . The prosecutor felt constrained in his closing argument to inveigh the jury -unsuccessfully as it turned out -"not to yield to the influence of 'certain talented writers.' "11
The novel that followed the Diary and flowed directly from it was The Brothers Karamazov. The law and legal procedures occupy a place far more prominent in that novel than in Crime and Punishment. The final and climactic Book XII is an entire jury trial , which follows on Book IX , "The Preliminary Investigation," a complete description of the quasi-judicial pretrial investigation that is the prelude to a criminal trial. By comparison, Crime and Punishment barely mentions law or the legal system explicitly. Perhaps part of the reason for this greater focus on the legal system in his later writings is a result of the they launched their coup attempt in December of 1825. Their secret revolutionary society was formed after the Napoleonic Wars by officers who had served in Europe and had been influenced by Western liberal ideals. While they were not all of one mind on the details, they advocated the establishment of representative democracy and favored emancipation of the serfs. When they marched against the tsar, they were easily crushed by artillery fire. Five of their leaders were executed and others were banished to various parts of Siberia. (1971) . In fact, as also dis cussed in this source, the appeal of the original verdict had been at the instance of Dostoevsky. Dostoevsky had one more personal brush with the law in 1873, when he was convicted of publishing comments made by Tsar Alexander II in his newspaper The Citizen without obtaining prior permission of the minister of the royal household. He was sentenced to pay a 25 ruble fine and two days in jail. Anatolii F. Koni, noted lawyer of the day, but more importantly at that time procurator of the circuit court overseeing execution of sen tences, and an admirer of Dostoevsky's work, heard of the rather acute financial and per sonal difficulties Dostoevsky was experiencing at the time. He intervened and withheld exe cution of the sentence until Dostoevsky found it more convenient to serve it. See SMOLIARCHUK, supra note 3, at 162-63; see also infra text accompanying notes 41, 55 for Koni's laudatory comments on Crime and Punishment.
,Michigan Law Review [Vol. 100:1227 banality of the legal system before the 18 64 reforms. As outlined be low, its formalistic nature and outmoded institutions made its proc esses quaint and predictable. In this respect , the pre-reform tsarist sys tem had a great deal in common with the Soviet system before the reforms following the 19 9 1 "second Russian revolution." And it was precisely these sorts of characteristics of the Russian legal system un der Soviet power that made it of limited interest to legal scholars.
Unlike the rich, explicit presentation of legal procedures in The Brothers Karamazov, the legal aspects and significance of Crime and Punishment lurk in the background and are more subtle. Because of this, a legal guide to Crime and Punishment is perhaps more necessary than would be the case with more overtly law-related works, if harder to write.
I. TH ES TORY
The story of Crime and Punishment fails the normal test of what one might expect of a murder mystery or crime drama by immediately letting us know "whodunit." It is Raskolnikov, a promising but impov erished law student of twenty-four, who for reasons that are not en tirely clear has for the last six months cut off all contact with his previ ous life, including his studies and his friends and relatives. From the outset of the novel , he has been thinking of killing Alyona lvanovna, an old woman-pawnbroker with whom he had pawned several items to get money to live. After scouting out the pawnbroker's premises, as suring himself that she will be alone, and carefully borrowing an ax from his landlady's woodshed, he goes to her apartment one evening on the pretense of pawning another item and murders her. He then murders her meek and borderline retarded sister, who has the misfor tune to walk in on the crime. Raskolnikov, nervous throughout , un ski llfully rifle� a locked trunk (overlooking a purs� around the old woman's neck), coming up with money and a f e w items pawned by others. He hides these items and destroys all other evidence of the crime. He would be home free except for some indiscreet statements he makes to a police clerk in a bar and the fact that everyone who had a record of pawning items with the old woman is an immediate sus pect. These facts bring him to the attention of Porfiry Petrovich, the examining magistrate assigned to the case. Porfiry makes three skillful "passes" at Raskolnikov on the subject of the crime that ultimately re sult in his full confession to the crime. Sentenced to eight years of hard labor working in a military fortress in Siberia, he suddenly -and somewhat implausibly -finds his moral and psychological redemp tion one year into his sentence.
On a psychological level , the novel is about why Raskolnikov killed and, resultingly, what explains his sudden redemption, literally on the last page of the novel. Two reasons emerge and coexist throughout the novel. The first might be called the "selfless" theory. Raskolnikov sees good people suf fering all around him because they are poor -his mother and sister, the Marmeladov family and par ticularly Sonya Marmeladov, who must resort to prostitution to sup port her stepmother and younger siblings, and Razumikhin, his law student friend who must take in students and perform translations to support himself in law school . Raskolnikov figures that since the pawnbroker is old and rich from preying on human suffering, there is nothing wrong.with killi ng her so that he can use her money to relieve suff ering.1 2 · The second reason is the "selfish" or "Napoleonic" theory. This is an idea derived from Napoleon Il l 's 1865 book, The Life of Julius Caesar, just released in a Russian edition at that time. As explained by Porfiry, the theory of the book is that people are divided into two classes, 'ordinary' and the 'extraordinary'. The ordinary ones must live in submission and have no right to transgress the laws, because, you see, they are ordinary. And the extraordinary have the right to commit any crime and break every kind of law just be cause they are extraordinary. (p. 219)
Raskolnikov sees himself as one of the extraordinary people -like Napoleon and Caesar -on his way to great things. Because of this, he, like them, can commit even mass killings to survive and prosper.1 3
Raskolnikov gets his name from the Russian word raskol, which means a split or schism, and represents the conflict between his intel lectual justifications for the crime and the moral revulsion he feels. Logically, in his mind, if he is one of the "extraordinary" people, kill ing the pawnbroker was "no crime" (p. 61) and he need not worry about the pangs of conscience. He finds out too late that he is not "ex traordinary." Meanwhile, the conflict is so great within him that he be comes physically ill after the murder for reasons he fails to understand (he is referred to as "feverish" throughout), even passing out at the police station when called there the day after the murder on the unre lated matter of his unpaid rent. He also finds himself "say[ing] too much" (p. 282) and dropping clues here and there, something that he has already noted "ordinary" people do because, try as they might, 12. This is shown in the anonymous conversation between the student and the officer in the tavern, overheard by Raskolnikov, that presages the killing: "Kill her, take her money, on the condition that you dedicate yourself with its help to the service of humanity and the common good: don't you think that thousands of good deeds will wipe out one little, insig nificant transgression?" P. 56. Raskolnikov is "deeply disturbed" when he hears "that par ticular talk and those particular ideas when there had just been born in his own brain exactly the same ideas." P. 56; see also p. 351 (desire to help his family). 
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Even when Raskolnikov finally confesses, he remains unconvinced he has done anything wrong. It is only after a year in prison and the doting love of Sonya, who has moved to Siberia to be close to him, that he finally accepts his guilt and surrenders to the moral sense within him. At least the surface explanation of this development is that it is only through suffering that redemption is possible -a consis tent Dostoevskian and Russian theme. On a slightly. n:i ore abstract level , the lesson is that in a contest between reason and conscience, conscience will win out.1 4
Crime and Punishment has been exhaustively analyz ed on many different levels and from many standpoints -literary, ideological , philosophical , and psychological. 15 Not being a specialist in any of these fields, I will stick to law. On this score, in the foregoing brief de scription and characteri z ation I feel , like Raskolnikov, that I have perhaps "sa[id] too much" already.16
II. LEGAL ASPECTS
By all accounts, the Russian legal system during the reign of Nicholas I (1 8 25-18 55) was a mess that cried out for reform.17 Nicholas I is perhaps not to blame. He inherited it , mostly from none other than Peter the Great (Peter I). But the fact that a legal system has existed without alteration since 17 16 should have put any ruler in the 18 50s on inquiry notice that perhaps there were some outmoded procedures and provisions. A rria jor complaint of the unsuccessful Decembrist coup plotters was the judicial system, particularly as it related to criminal justice. Nicholas I, reactionary though he was in his dealing with the Decembrists, by all ac counts took the Decembrists' critiques 14. Some would substitute "religious faith" for "conscience." Dostoevsky speaks of the struggle between "nature" and "wit." Pp. Great mistrust of judges led Peter the Great and his successors to search for ways to avoid giving them any real power of adjudication. To do so, Russian law in 1716 borrowed from German law at the time and constructed an elaborate sy stem of evidence designed, in the words of Professor Spasovich, "to reduce the work of the judge to a matter of simple arithmetic."20 The Russian writer Ivan Aksakov, who in his youth sat as a judge, hinted at the workings of the sy stem in a less academic way . Describing a t y pical day at the court, he noted that the old chicaner charged with the preliminary investigation is preparing the false basis for the future sentence according to all the formal rules of the law .. .. If all the evidence required by the law ... was presented, and the accordance with the form was unimpeachable, in spite of the re proaches of your conscience, nothing remains except to pronounce a sen tence which is an iniquity. 2 1
According to the formal hierarchy of evidence, a person could be convicted onl y if there was complete proof (sovershennye doka zatel'stva ). Complete proof was possible by means of a judicial confes sion by the criminal defendant, which the law described as "the best eviden ce i n the world. "22 The on ly other practical form of complete proof was the consisten t testimony of two eyewit n esses.2 3 If crimi n als are at all circumspect abou t their crimes, they will not commit them i n fron t of wit n esses, so this latter requ iremen t wou ld i n ge neral be very dif fi cu lt to satisfy. Bu t the task of doi ng so i n Ru ssia at that time was made even more difficu lt by the fact that the law disqu alified several classes of people from servi ng as wit nesses. The complai n i n g wit n ess an d an yon e else with somethi ng to gai n or lose from the ou tcome of the case, i n cl u di ng codefen dants, cou ld . not testify. Not on ly . the feeble-mi n ded an d i n sane, bu t also the deaf an d du mb, children un der fifteen, an d forei gn ers whose stay i n Ru ssia was too short to do a backg roun d check were i n competen t to testify. Also con sidered i n competen t were people con victed of mu rder, robbery, theft, perju ry or su bornation of perju ry, destroyi ng la nd markers, an y other crimes of moral t u rpit ude, an d an y off en se pu n ishable by pu blic flogg i ng .24 This last category of i n competent wit nesses would often disqu alify perhaps the most fertile sou rce of proof -fellow crimi n als.25 Physical eviden ce that cou ld be observed by the cou rt or i n vesti g ator was ran ked hi gher than competent testimony, bu t it was often of limited usef u l n ess, si n ce it served on ly to establish. the fact that a crime took place, not who perpetrated it.26 The cou rts considered an y other eviden ce -from. cir cu mstan tial eviden ce to ex traj u dicial con fession s -i n complete, thus servi ng on ly to establish su spicion .27 23. Art. 329, Code of 1857, supra note 22. If the trial was in certain parts of the empire and testimony was given by a Muslim, it took four witnesses to equal two Christian wit nesses. Art. 219, 220, Code of 1857. Also, a parent's testimony against the accused was con sidered to be complete evidence. Art. 330(3), Code of 1857; Spasovich, supra note 20, at 43. See generally M. Brun, Dokazatel'stva [Evidence], 20 ENTSKLOPEDICHESKII SLOVAR' [ENCYCLOPEDIC DICTIONARY] 881 (1890-1904) (proof from "three women equaled two men; a judicial confession was full evidence, a non-judicial one only half. There was talk of 3/4, of 1/4, and of 1/8 evidence").
24. See Art. 336, Code of 1857, supra note 22; Spasovich, · supra note 20, at 39-46. Also deemed incompete n t were persons banished from Russia. However, as Spasovich notes, this category had very little practical meaning, since there was no such punishment in the law. Spasovich suggests that this provision was there just because it was in the original 1716 mili tary version of the law and had been carried forwar d unthinkingly.
25. The law also specified what should be done in the event of a conflict in testimony of competent witnesses: "preference is to be given to the testimony of a man over that of a woman, of a high-born person over a low-born one, an educated person over a uneducated one and a man of the cloth over a lay person." Art. 333, Code of 1857, supra note 22.
26. Spasovich, supra note 20, at 36.
27. See Art. 241, 341, 343, Code of 1857, supra note 22 (extrajudicial confession quoted infra note 34). In fact, although Art. 308 stated that several pieces of circumstantial evidence could equal complete proof if there was no doubt about guilt, courts in practice never found such evidence to be strong enough. Spasovich, supra note 20, at 54.
In fact, "u n der su spicion " was not j u st the leg al label attached to the state of the eviden ce i n a given case. It was a formal ou tcome of a crimi n al trial as well -a ki nd of pu rg atory between con viction an d acqu ittal. 28 Not on ly did defen da nts so labeled have to carry arou nd that official imprimat ur, they were also su bject to immediate retrial should complete proof appear at an y poi nt. 2 9 Far from unu sual an d perhaps not su rprisi ng con sideri ng the eviden ce ru les, a maj ority of crimi n al defen da nts who were tried fell i n to this categ ory. As Foi nitskii rep orts: "Accordi ng to the Mi nistry of Ju stice statistics cov er i n g the ti me when the [pre-reform] laws were i n effect, cou rts pro no un ced gu ilty verdicts i n on ly 12.5 % of cases, while the remai n i n g 87 .5% were primarily j u dgmen ts of un der su spicion ."30
The hi gh percen ta ge of "u n der su spicion " j u dg men ts represen ted a fail u re of the system i n reachi ng defi nitive decision s. In less sq ueamish times, when the formal eviden ce system was first devised, it worked better at produ ci ng defi n itive decisions becau se ju dges i n i n qu isitorial systems i n Ru ssia an d German y, from which the system was borrowed, were permitted to apply tort ure to obtai n a con fession .
3 1 However, the problem was -if on e can call it a problem -that Ru ssia ou tlawed tort u re i n 18 01 .3 2 Western Eu ropean systems had long ag o revised their proof systems to accommodate the abolition of tort u re an d to provide for "free eval uation " of eviden ce, which is the mark of most modem leg al systems, whereby all relevant eviden ce is to be wei ghed by the cou rt withou t an y strict predetermi nation of its wei g ht. Ru ssia 28. Art. 313, 341, Code of 1857, supra note 22. The under suspicion outcome was bor rowed from medieval canon law. Spasovich, supra note 20, at 54. 29. Art. 319, Code of 1857, supra note 22. In addition, "[w]hen more serious charges were involved and the defendant was found to be under suspicion, the defendant was some times punished, though less severely than specified for the crime. Being found under suspi cion also involved placing the person under special police supervision." See Podozreniie 30. Foinitskii, supra note 20, at 40. Presumably, the reference to the 87.5% comprising "primarily judgements of under suspicion" means that some small number of acquittals is included in the 87.5% figure. The evidence regime was not always applied with absolute pre cision. As Spasovich notes in his lectures, "I know that the practice sometimes departs from this rule; I know that judges.have sometimes convicted solely on the basis of incomplete evi dence formed by the preponderance of the ' evidence, but they are acting in such an instance contrary to the commands of the law." Spasovich, supra note 20, at 50. 31. Spasovich, supra note 20, at 38. Not only was the system borrowed from Germany, the law was originally printed in parallel columns in Russian and German. 32. In what is the tsarist version of "read my lips," Alexander I's decree abolishes tor ture and goes on to say "so that finally the very word torture, which has brought shame and reproach to humankind, shall be erased from the memory of the people. [Vol. 100:1227 even t u ally did this as well i n the 18 64 reforms. 33 These reforms, how ever, were not yet i n place at the time of Crime and Punishment. Un der the law applicable at the time of Crime and Punishment, then , Ru ssian cou rts retai ned the old tort ure-orien ted formal proof regime, bu t the law requ ired con fessions be (1) vol un tary, (2) con sistent with the fact u al circumstances of the case, an d (3) ju dicial. The j u dicial re qu irement mean t that the con fession had to be made either i n open cou rt or i n formal testimony given before an ex ami n i n g magistrate du ri ng the pretrial i n vesti gation stages of the case. 34
The
, however, is the fact that the con fession before Porfiry Petrovich is a legal necessity for Rask ol n ikov's un doi ng . Porfiry Petrovich tells Raskol nikov ex actly what he is after i n their secon d en coun ter, an d the eviden ce ru les tell us why:
Well, suppose there is evidence; but evidence, you know, old man, cuts both ways for the most part. I am only an investigator, and fallible like everybody else, I confess; I should like to produce deductions that are, so to speak, mathematically clear; I want to have evidence that is like two plus two make four! (p. 286)
Moreover, Raskol nikov, who is schooled i n the law, is aware of what form of proof is leg ally requi red. This kn owledg e makes him a more formidable than average adversary an d ex plai ns -along with his de sire to be on e of the "ex traordi nary" people -his ta un ti ng attit ude toward the au thorities.
An ex ample early i n the novel is his attit u de toward the physical eviden ce i n the case -eviden ce that, if observed i n his possession , is strong proof ag ai nst him. 35 Its importan ce is also demonstrated by the fact that Porfiry Petrovich seeks to obtai n su ch eviden ce i n su rrepti tious searches of Raskol nikov's room (p. 37 8). However, Raskol n ikov hides all the physical eviden ce un der a rock off of the premises an d breaks ou t i n un characteristic glee: Later i n the novel Sonya en cou ra ges Raskol n ikov to t u rn himself i n -to "[a]ccept su fferi ng an d achieve atonemen t throug h it" (p. 355) -bu t he says: "I will not give myself up. I will fig ht them ag ai n , an d they won' t be able to do an ythi ng . They have no real eviden ce .... " If they arrest him, he says, "I shall stay there for a little an d then they will let me go ... becau se they haven' t on e real proof, an d they won' t have, I promise you. An d it's impossible to convict anybody with what they have" (p. 356; emphasis added).
In an y other eviden ce system, there wou ld have been rather su b stantial eviden ce ag ai nst Raskol n ikov. There ·are the i n crimi n ati ng statemen ts Raskol n ikov makes i n the tavern to chief police clerk Zametov. They strong ly su gg est that Raskol nikov is the killer, espe cially when he vol un teers "what if it was I who killed the old woman an d Lizaveta?" (p. 14 1). This is taken by Porfiry Petrovich, as he de scribes it later, as a demon stration of "open dari ng [that was] particu larly striki ng: well, how could an yon e bl u rt ou t i n a tavern , 'I killed her!' " (p. 382). There is the f u ll con fession to Sonya, which Porfiry Petrovich cou ld force her to reveal by issu i n g a su bpoena an d i n terro gati n g her.36 The con fession is also overheard by Svidri g ailov, the dis sipated rake an d scoun drel, an d Raskol n ikov's sister Du n ya' s former employer an d disappoi nted su itor. An d Svidri gailov is su ch an im moral character that he mi g ht well have used his kn owledge of Raskol nikov's con fession to prc;! ssu re Raskol nikov to con vi n ce Du nya to accede Svidri gailov's advances. However, this eviden ce coun ts for very little un der the Ru ssian ru les of eviden ce at the time. As the au thor tells us, "Svidri g ailov dist u rbed him, bu t not from that poi nt of view" (p. 377). Certai n ly, Raskol n ikov is not sweati ng the sweat of someon e i n an other system who has con fessed to a crime i n the pres en ce of two people an d has implied as mu ch to the head police clerk.37
The formal ru les of eviden ce come to Raskol nikov's assistan ce i n an other way: Porfiry Petrovich has the "best eviden ce i n the world" that someone else committed the crime. The peasa nt t u rn ed apartmen t pai nter Nikolay (also called Mikolay) , has made a f u ll, j u dicial con fes sion to him. Physical eviden ce ties him to the crime an d su pports his con fession , si nce Nikolay pawned earri ng s that belong ed to the mu r dered woman . In addition he tried to hang himself when he was ac cu sed by the au thorities. 38 Razumikhi n su mmarizes the compelli ng na t u re of the eviden ce ag ai n st Nikolay un der the law at that time. He also complai ns of the i n ability of the law to take accoun t of i n feren tial eviden ce, based on the fact that Nikolay was happily en g ag ed i n horseplay with his fellow pai n ter j u st mi nu tes after he wou ld have to have committed the two mu rders:
But do you think, from the character of our law that they will accept, or are capable of accepting, a fact of that kind -based solely on psycho logical impossibility, a mental disposition -as irresistible evidence, de molishing all incriminating material evidence of whatever kind? No. They will not have it on any account because they have found a box [of earrings] and because a man tried to hang himself .... 39
The su rprise of Nikolay' s con fession certai n ly prolong s an d hei ght en s the psycholog ical ten sion of the novel an d it gives Dostoevsky the opport un ity -throug h Porfiry Petrovich -to rail ag ai nst reli giou s fan atics (pp. 38 3-84) . Bu t it is also a seari ng i n dictment of the formal eviden ce system. It is i n deed chilli ng to con template that Nikolay the pai nter cou ld well have been boun d for ex ecu tion or a long sen ten ce at hard labor if Porfiry had taken the mechanical approach to eviden ce permitted by the ru les at that time. Certai n ly, a lesser ex ami n i n g mag istrate or the pre-186 0 police i n vesti g ator cou ld well have closed the case with that con fession an d looked no f u rther for su spects. 40 It is 37. See supra note 34 (extra-judicial confession is invalid, but if attested to by witnesses, it constitutes "half proof').
38. Pp. 116-17. See Art. 317, Code of 1857, supra note 22, discussed supra note 34.
39. Pp. 119-20. I.have changed one term in the Coulson translation to reflect legal real ity. Where i have wr i tten "law," he had "judicial authorities." The original Russian is iuris prudentsia or "jurisprudence," which at least in the context it is used here is closer to just "law." While "jurisprudence". means case law in Western European legal systems, such "ju dicial authorities" at the time were referred to as sudebnaia praktika or judicial practice . 40. Part of why Nikolay confessed is because he felt he would be convicted anyway. Dostoevsky addressed the need for judicial reforms explicitly through Porfiry:
Well, he felt afraid, he tried to hang himself! He tried to run away! Wha t can be done about the way the common people thin k of our justice? Some of them find the mere word 'trial' terrifying. Whose fa ult is that? The new courts may make some difference. God grant tha t they may! P. 384. eq ua lly fri g hten i n g that Raskol nikov, the real killer, ag ai nst whom there would seem to be con siderable circumstantial eviden ce an d at least on e overheard ex traj u dicial con fession , cou ld well have go ne free had Porfiry Petrovich not kept at him, overcome him psycholog ically, an d fin ally obtai n ed a j u dicial con fession from him. Dostoevsky also cleverly demon strates the perversity of the formal eviden ce system i n the ex ten ded scen e with Sonya, i n which Lu zhi n tries to frame her for theft with what would be "complete eviden ce" un der the law of that time (pp. 331-41).
Dostoevsky's message of criticism of the formal eviden ce system was not lost on the lawyers of the day. Ju dge An atolii Koni notes i n his 1881 commen ts on the novel :
Just what sort of evidence fatal to justice if subjected to only surface ex amination is shown masterfully in the scene with the unfortunate Sonia on the day of the burial of her father, when we have everything -her [prostitute's] "yellow card," two witnesses, caught red-handed with the banknote in her pocket, all of which comes together to clearly prove her guilty of theft. Look at the inner strength of "the best evidence in the world" -the confession of Mikola [Nikolay], forthright and clearly con sistent with the facts of the case -produced by his fear that they will con vict him anyway and his particular psychological pathology causing him to crave cleansing his soul.41 Dostoevsky was kn owledg eable abou t eviden ce law at the time an d was squ arely ali gn ed with the leg al reformers i n favor of chang i n g it. He uses his kn owledge i n Crime and Punishment both to hei ghten the psycholog ical drama an d to demon strate the shortcomi ng s of that system.
B. The Role of Porfiry Petrovich, the Examining Magistrate
The formal eviden ce system had effects beyond creati ng a wide gap between reality an d what the law accepted as proof. It we nt to the heart of ju dicial i n depen den ce an d, i n deed, to the very core of what a He is discussed in some detail, however, in KUCHEROV, supra note 19, at 223-25. Koni could well have gone farther than he did, perhaps even becoming Minister of Justice, except for the way he presided over a jury acquittal of Vera Zasulich, a revolutionary who shot a high tsarist official. Kucherov describes the Zasulich case on the cited pages. See also Anatolii F. Koni, Th e Case of Vera Zasulich, supra, volume 2 at 48-193. Koni wrote three laudatory arti cles on Dostoevsky. Aside from his purely legal comments, he praised Dostoevsky's por trayal of the psychological reality of crime in all its aspects, particularly his humanization of offenders.
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[Vol. 100:1227 cou rt is su pposed to be. Un til 186 0, it was the police who gathered the required eviden ce. If eviden ce i n the leg ally specified form was i n the police record, the cou rt was boun d by it. Aksakov's earlier-qu oted reference to the police official i n char ge of the preliminary investi g a tion as "the old chican er" who "is prepari ng the false basis for the fu t u re sen ten ce accordi ng to all the formal ru les of the law" su gg ests that a major secondary effect of the formal . eviden ce system was that, at the very least, it caused police investi g ators to try to poun d square pegs i n to roun d holes. At worst, they fabricated evidence or reverted un officially to earlier, more brutal methods of gai n i n g "the best evi den ce i n the world. " 42 An y su ch violation s of defen dan ts' ri g hts were facilitated by the ru les of trial. Trials were a review of the written record compiled by the police. This led Spasovich to remark abou t the pre-reform cou rts:
If one had asked us at that time: what is a court? where is it? we would have been put into an embarrassing position and would not have known what to say. A real law court did not exist, but only an almighty and powerful police .... The settlement of the case of the accused began and ended with the police. In the meantime, something resembling court pro ceedings took place . .. pro forma, which consisted in the police records concerning the accused being put on the court table covered with a red or green cloth round which men in gold-embroidered uniforms were seated. These men, without having questioned or seen the accused, would deliberate among themselves, decide something, and then send the records back to the police again [to carry out the sentence]. It was a court only in name . . .. 43 The reformers of Ru ssian crimi n al ju stice i n the 186 0s soug ht to deal with this f u n damen tal defect i n the crimi n al j u stice system. Their approach was two-prong ed. The first was to create greater profession alism, leg ality an d objectivity i n the i n vesti g atory stages of the case. The secon d was to chang e the ru les of eviden ce to place proof of crime on a more realistic basis.
The Ru ssian system's attempt to accomplish the first aim followed the Western Eu ropean con ti n en tal approach. Con ti n en tal Eu ropean systems common ly have a qu asi -j u dicial official who con trols an d di rects the i n vesti g ation. These of ficials often have the power to do thing s that wou ld normally be performed i n ou r system on ly by j u dg es, 42. Another problem was simple competence. As Koni notes in his memoirs, the police investigations of that time were characterized by "irresponsible arbitrary actions, unconsid ered deprivations of freedom, fruitless searches and the absence of any system and excess cases. investigations, all manner of illegal methods were used for obtaining a confession from the defendants; they were subjected to threats and beatings.").
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su ch as su bpoen ai ng wit nesses an d su spects an d orderi ng searches, ar rests, an d pre-trial deten tion . An d they are of t en considered to be an d have the same trai n i n g as j u dges, as is the case with the Italian ex am i n i n g magistrate an d the Fren ch juge d'instruction.44 In con ti n en tal sys tems, j u st as i n Ru ssia, the idea of en trusti ng crimi n al i n vesti g ation s to an ex ami n i n g magistrate rather tha n leavi ng them to the tender mer cies of the police was to gai n greater objectivity, profession alism, an d legal ex pertise. 45 In pu rsu it of this objective, Alex an der II, i n 1860, created the of fice of sudebnyi sledovatel', literally "j u dicial i n vesti g ator."46 Requ ired to be trai n ed i n law, these i n vesti g ators were attached to an d consid ered to be members of the local court, even bei ng qu alified to sit as a j u dge i n that cou rt on cases that they themselves had not i n vesti gated. 47 They had the power to su bpoena an y member of the pu blic to appear before them to give eviden ce, as well as the power to visit crime scenes, doc umen t other eviden ce, an d order searches an d ar rests. The police an d j u dicial medical an d other ex perts were requi red to carry ou t their directions an d i n ge neral cou ld act on ly at their di rection .
48 An d an y eviden ce taken before them, i n cl u di ng con fession s, had the stat us of j u dicial eviden ce if taken i n strict complian ce with the specified procedu res. 49 There is no ex act equivalen t for Porfiry 45. In common-law systems, the police investigate crimes and do so independently of the court and even of the prosecutor. Common-law systems do not worry so much about po tential police excesses because the police have much less power. The most intrusive investi gatory activities, such as searches and compulsory process, can only be accomplished with a court order. Also, the evidence gathered in the pre-trial stages does not "count." It is only after it is presented in open court through live witnesses and tested on cross-examination that it is accepted as evidence. Petrovich's position i n an y En gl ish-speaki n g coun try, bu t the revised Cou lson tran slation' s term "exami n i n g magistrate" probably capt ures the idea.50
Althoug h Porfiry Petrovich is ju st su ch an ex ami n i n g magistrate, he is erron eou sly portrayed i n some En glish translations of Crime and Punishment as a "detective" or "police i n vesti g ator." Even the pres ti giou s Ardis Press' s Dostoevsky Dictionary calls him "the chief detec tive of the local police."51 This i n correct impression spri ng s from the common-law orien tation of the En gl ish translators or, more likely, their legal advisors. Dostoevsky makes clear that we are deali ng with the new office of ex ami n i n g magistrate when he has characters disti n gu ish between goi ng to the police an d goi ng to the ex ami n i n g magis trate (pp. 205, 212). He is not en tirely con sisten t, however. Razumikhi n slips up an d calls Porfiry Petrovich pristav, the former name of the police i n vesti g ator, bu t qu ickly adds that "he's a gradu ate of the College of Ju rispruden ce" (p. 113). In other places, Porfiry Petrovich is j u st called an d refers to himself as sledovatel or "i nvesti g a tor," withou t an y referen ce to an y association with a cou rt. In fact, the term sudebnyi sledovatel' occurs on ly twice. The first time is when two visitors to the pawnbroker stan d ou tside her door du ri ng the commis sion of the crime. The young er of them su spects fou l play an d i n su p port of his su spicion s states "I am st udyi ng to be an ex ami n i n g mag is trate" (p. 72). The second is where Raskol n ikov uses the term when complai n i n g to Porfiry Petrovich of society bei ng "too well su pplied with the weapon s of ex ile, prison s, the ex ami n i n g mag istrate, hard la bour" (p. 224). Bu t the i n con sistent use of the terms is probably part of the realism of the novel i n the sen se that creation of the office was recen t an d the pu blic on ly dimly aware of the leg al system's details.52 Porfiry Petrovich's role as an ex ami n i n g magistrate rather than a police detective is importan t for at least three reasons. First, it makes the i n tellect u al level of his i n teraction with Raskol n ikov more believ able. Readi ng Raskol nikov's article on crime, un derstan di ng it, bei ng able to discu ss it, picki ng up on the stray philosophical poi n t made to-[European) ideal," and few "act as if their job is anything other than finding and compiling as much evidence against the defendant as possible.").
50. Professor Gibian "made some alterations in the Jesse Coulson translation to suit [corrected) information about technical legal terms." See DOSTOEVSKY (Gibian ed.), supra note 1, at 683 n.2. This was apparently the result of Richard Weisberg's work, supra note 16, which is reprinted in Professor Gibian's edition of the translation.
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52. Porfiry Petrovich makes a statement that might seem to conflict with the fact that the reform of the investigative stage of criminal procedures had already taken place: "There is a reform on the way, and we are all to be at any rate to be called something different. He, he, he !" P. 285. However, this is an obvious reference to the more subtle effects that the 1864 reforms of the court system were to have on examining magistrates, since the magistrates were considered members of the court, the names and structure of which were in fact changed. See KUCHEROV, supra note 19, at 49 for the new court system. ward the end of it (pp. 216-25), and crediting such an intellectual rea son as a motive for murder are all much more believable coming from an examining magistrate than from a police detective. It is certainly unlikely that a police detective would be browsing through Periodical Discourse (Periodicheskaya rech ), the journal in which Raskolnikov's article had appeared.
Second, Porfiry Petrovich's more exalted status makes him part of the wave of the future in the criminal justice system -the quintessen tial modern professional. It is clear from the novel and from Dostoevsky's notebooks that he viewed Porfiry Petrovich this way.s3 The legally trained examining magistrate would be more objective and gather all the evidence in the case, not just evidence of guilt. As the 1860 law states, the magistrate's job is to "use all the means provided in the laws ... and to take all actions necessary to reveal the circum stances of the case completely."s4 To do this, the magistrate would use psychology as necessary to get at the real facts of the case. Judge Anatolii F. Koni referred to this in his laudatory comments on Crime and Punishment in 188 1:
There is the struggle throughout the novel [of Porfiry Petrovich] with Raskolnikov -and in it we hear constantly a rejection of all the anti quated and outmoded aspects of the system of [criminal] litigation at that time. This includes [Porfiry Petrovich's] slow, methodical gathering of circumstantial evidence in its various forms, with constant skepticism about first impressions, some of it falling by the wayside, some taking on an unexpected shade, that finally lead the investigator to the compelling result -his conviction that Raskolnikov is the perpetrator. Such con stant, complex and dispassionate work of deduction and experience, of analysis and imagination, are both the calling and the job of the person who becomes an investigator of crime. This is the real work of the inves tigator, not the mechanical gathering of the material evidence.ss
Perhaps the real story of Raskolnikov's downfall is that he deals with Porfiry Petrovich as if Porfiry is engaging only in "the mechanical gathering of the material evidence." All the while, Porfiry Petrovich -almost unknown to Raskolnikov -is involved in a very sophisti cated manipulation of Raskolnikov's already tortured psychological state.
The third reason the status of Porfiry Petrovich is significant for the novel is because it creates a conflict -yet another raskol -this time between the modern judicial investigation and the antiquated formal evidence system within which he must operate. During the time [Vol. 100:1227 period in which Porfiry Petrovich is operating -between the creation of the office of examining magistrate in 18 60 and the implementation of the 18 64 court reforms -legal reformers had acted on only the first prong of their program for judicial independence from the police. They had taken control of the investigatory function away from the police. But they had not yet implemented the second part -changing the formal evidence rules. Thus, Porfiry Petrovich is in the position of being the thoroughly modern examining magistrate in a thoroughly "pre-modern" judicial system and evidence regime. His charge is to investigate objectively and professionally all the evidence, but what ever he produces must still fit the old limited formal types of evidence or it is largely worthless. In short , for the reasons already discussed, Porfiry Petrovich needs a confession, since nothing else will do. And to get it , he has to improvise and use his wits to try to trick or cajole Raskolnikov into giving him one. 56 To accomplish this, Porfiry Petrovich resorts to decidedly informal and unofficial tactics. He never subpoenas Raskolnikov to appear be fore him in the capacity of witness or suspect , despite Raskolnikov asking pointedly at their first meeting whether Porfiry Petrovich "wish[es] to interrogate me officially, with all the formalities" (p. 226) and making a similar challenge at their second meeting (p. 285). On the latter occasion, Porfiry Petrovich responds:
But why bother with the formalities? -in many cases you know, they mean nothing. Sometimes just a friendly talk is much more use. The for malities will always be there, if necessary; allow me to assure you of that. But what are they, after all, I ask you? An examining magistrate ought not to be hampered by them at every step. His business is, so to speak, some sort of an art, in its own way ... he, he, he! (p. 285) All this sets the stage for a quite hilarious demonstration by Porfiry Petrovich of his informal "art" in a style more than slightly reminiscent of television's Detective Columbo. There is no rumpled raincoat , but the rest is there. Razumikhin describes Porfiry Petrovich as "an intelligent fellow, very intelligent , nobody's fool , but he is of a rather peculiar turn of mind .... He likes to mislead people, or rather to baffle them" (p. 208). Porfiry Petrovich is always laughing through-out his interactions with Raskolnikov.57 Immediately after Porfiry Petrovich's comment on his "art," he indulges in a bit of it with Raskolnikov:
[Porfiry Petrovich] had been running on without a break, now throwing off meaningless empty phrases, now slipping in a few enigmatic words, then again wandering off into nonsense. He was almost running about the room ... his eyes fixed on the ground, and his right hand thrust be hind his back, while his left gesticulated ceaselessly, making various ges tures that were always extraordinarily out of keeping with his words. (p. 285)
Except for the absence of an unlit cigar in that left hand, we have Columbo.
The classic sequence is on page 226. After explaining that there is no need for Raskolnikov to make a formal statement , Porfiry changes the subject: " 'Oh yes, by the way!' he exclaimed, suddenly delighted with something; 'I've just this moment remembered what I was going to say' " (p. 226). He then questions Raskolnikov about whether the painters were present the night he went to the old woman's place. Ac cording to Raskolnikov's story, the last time he was there was three days before the murders. If he responds that he had seen painters, it would have been a telling answer since they had only been there the night of the murder. Raskolnikov sees the trap and answers that he did not see painters; Razumikin also breaks up the ploy, reminding Porfiry Petrovich that "the painters were working on the very day of the mur der, and [Raskolnikov] was there three days before!" (p. 226).
Porfiry Petrovich's response is vintage Columbo:
"Oh, I've mixed it up!" Porfiry struck his forehead. "Devil take it, this business is driving me out of my senses." he went on, turning apologeti cally to Raskolnikov. "It would have been so important to us, if we could have learnt that they had been seen, in that flat, at some time after seven, that I fancied just now that you could tell us .. . I was quite mixed up!" "Then you ought to be more careful," remarked Razumikhin in surly tones.58
The character of Porfiry Petrovich and his interactions with Raskolnikov in Crime and Punishment thus demonstrate how the hopes of the 18 60s reformers to place criminal investigation on a more legally professional, objective, and formal basis were dashed on the 57. His laugh is translated as "he, he, he," but in Russian it is more like "heh, heh, heh." 58. P. 226. The description of Porfiry Petrovich has its own comic overtones when we first meet him:
He was a man of about thirty-five, rather short and stout, and somewhat paunchy. He was clean-shaven, and the hair was cropped close on his large round head, which bulge d out at the back almost as if it were swollen. His fat, round, rather snub-nosed, dark-skinne d face had an unhealthy yellowish pallor, and a cheerful, slightly mocking expression. P. 211.
(Vol. 100:1227 rocks of necessity for their failure to change the underlying judicial system and evidence regime. It is as if they promoted the investigator from second fiddle to first, but forgot to change the music. Crime and Punishment wonderfully and entertainingly demonstrates this serious raskol in the legal system of the time. It has been said that Crime and Punishment is the ultimate Russian novel. Aside from its length, one could point to the gloom and doom of it.59 Raskolnikov and other Crime and Punishment characters all have difficult lives, made all the more excruciating by their obsessive worrying. Russia makes its usual appearance as a problem to be solved, with the characters finally concluding, in answer to the ques tion posed by Chernyshevsky just a few years before, that "nothing can be done."60 But another "Russian" aspect of the novel occurs to me from my experience working on programs to bring the "rule-of law" to Russia for the last ten years. It concerns both Raskolnikov's justification for the murder -the "Napoleonic" idea that there are extraordinary people who quite properly are not bound by the lawsand Dostoevsky's solution to the problem.
The contemporary version of the problem is the effect of Russian history on the Russian people's attitude toward the idea of the rule of law. They have collectively suffered centuries of feudalism, followed by a strictly class-based society and system of justice, and then a new "aristocracy" of the communist regime in which the government was controlled at every step by an elite "nomenclatura" of the Communist Party and lesser party members. Today the perception of many within and without Russia is that the true power is wielded by the "klepto crats," the rich business oligarchs who operate outside the law. The problem is the attitude of the ordinary citizenry toward law. It can be stated, to modify only slightly Raskolnikov's idea, by the phrase, "law is for other people."61 [Vol. 100:1227 most of the time and because it is a good thing for society and ulti mately for themselves. I am not saying that Putin is wrong in his Russia solution to a Russia problem that he knows far better than I do. Nor do I think that direct efforts to convince the Russian people that complying with the law is a good thing would be met with any thing but derision by a people bombarded for so long by propaganda.
I realize that it is hard to make generalizations about a whole na tion.64 And the "law is for other people" idea is one that exists to a greater or lesser degree in every society among at least some classes of people, notably politicians and some corporate leaders. But however difficult it is to define and prove, my experience tells me that it is fun damental socio-political attitudes that are shared in the general popu lation that are perhaps the most serious obstacle to the future of law in Russia. In fact, it and other allied aspects of Russian legal culture are more serious obstacles to the rule of law in Russia than are the things that Western rule-of-law assistance programs focus on -training of legal personnel, providing expertise in writing laws, and building offi cial legal institutions such as courts.
It may be that some Dostoevskian efforts to impose the rule of law from the top down are necessary in Russia at this time. But for the long run, I like the wise counsel of Learned Hand:
[B]ut this much I think I do know -that a society so riven that the spirit of moderation is gone, no court can save; that a society where that spirit flourishes, no court need save; that in a society which evades its responsi bility by thrusting upon the courts the nature of that spirit, that spirit in the end will perish.65
64. There is a story about an American scholar who went to Russia for three weeks and thought he would write a book. He didn't. Later he returned there for a year and thought that perhaps he would write an article. He has now lived there for nine years and reports that he has difficulty writing a coherent letter to friends in the United States. 
